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BEFORE THE SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

R. J. BROOKS,

Appellant, SHE No. 89-1

v.
ORDER AFFIRMING

CITY OF ISSAQUAH and MOTION TO DISMISS

PICKER;NG PARK ASSQCIATES,

.Respondent.

This matter 'came on before the Shorelines Hearings Board on
February 17, 1989 at 1:30 p.m., on respondents' Motion to Dismiss the
appeal. _The City of Issaquah was represented b; Wayne B. Tanaka of
Ogden, Murphy .& Wallace; Pickering Park Associates was represented by
George A. Kresovich of Hillis, Clark, Martin & Peterson, P.S.; and
R. J. Brooks was represented by Jean M. Mischell of Bricklin &
Gendler.

??;ge.mqtignsﬂWE;e presented: respondents' Mgtion to Dismiss the
appeal, a motion by Washington Environmental Council (WEC) to
intervene for purposes of the motion, and a motion by appellant to

strike the'brief.of Pickering Park Associates as untimely. The WEC

was granted leave to participate on the motion as amicus curiae. The

motion t0'étrikegihe brief was denied. As to the Motion to Dismiss,

we decide-as fq;léwsi
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1. FACTS

1. ©On July 6, 1988, Pickering applied for a substantial
development permit for the filling and grading of wetlands near
Issagquah Creek in the City of Issagquah. Publication of notice of the
application was made i1in the Issaquah Press on July 13 and 20, 1988.
The notice stated:

Any person desiring to express his views or to be
notified of the action taken on this application
should notify the Department of Development
Review, 130 E. Sunset Way, Issaquah, WA, in
writing of his interest within thirty days of the
final date of publication of this notice which is
July 20, 1l988B.

In response to this notice, appellant Brooks wrote a letter,
dated August 12, 1988, to the Issagquah Department of Development
Review expressing reasons for his opposition to the application. He
did not, in this letter, ask to be notified of the action taken.

2. On September 2, 1988, Mr. Brooks' attorney wrote a letter to
the Issaquah Department of Development requesting generally
"notification of any activity, including hearings or decisions on the
Pickering/Seattle Corporate Park permit process." With the letter
were enclosed five self-addressed stamped envelopes. These were
included in conformance with instructions received in a phone call to
the Department of Development seeking information on how to obtain
notification.

3. One of the self-addressed stamped envelopes was returned to

Brooks' attorney, advising of a Development Commission meeting on

ORDER AFFIRMING
MOTION TO DISMISS

SHB No. 89-1 (2)
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October 5, 1988, at which the substantial development permit
application was to be taken up. As a result, Brooks appeared at the
meeting and expressed his opposition orally. He did not request
notice of the City's decision on the permit.

4. On October 10, 1988, Brooks wrote a letter addressed to the
City of Issaquah to the attention of an employee in the City Clerk's
office. This letter asked for notification "of the actions of the
City of Issaquah which would divert storm water into Lake Sammamish
State Park."

The City Clerk's office is separate from the Department of
Development Review and is housed in a different building.

5. On October 12, 1988, Pickering mailed a substantial
development permit, dated October 7, 1988, to the Washington State
Department of Ecology. The permit, authorizing Pickering's fill and
grade project, was received for filing at the Department of Ecology on
October 14, 1988. Notice of the 1ssuance of the permit was not
provided by the City to either Mr. Brooks or his attorney.

6. On December 21, 1988, Brooks telephoned the City and learned
for the first time that the substantial development permit had been
issued. On January 5, 1989, Brooks filed his request for review with
the state Shorelines Hearings Board. On February 3, 1989, the Board
received a certification from the Attorney General and Department of

Ecology stating that the "requestor has valid reasons to seek review

ORDER AFFIRMING
MOTION TO DISMISS
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pursuant to RCW 90.58.180(1)."

7. RCW 90.58.140(6) provides that for a substantial development
permit the "date of filing"” is the date of actual receipt of a permit
ruling by the Department of Ecology. 1In this case, the "date of
filing" is October 14, 1988. The Request for Review filed on January
5, 1989, was not 'filed with the Shorelines Hearings Board within 30
days of the date of filing.

II. CONCLUSIQNS

1. Under RCW 90.58,180(1):

Any person aggrieved by the granting, denying,
or rescinding of a permit on shorelines of the
state pursuant to RCW 90.58.140 as now or
hereafter amended may seek review from the
shorelines hearings board by filing a request
for the same within thirty days of the date of
filing as defined in RCW 90.58.140(6) as now or
hereafter amended. (Emphasis added.)

2. Because the request for review here was not filed within 30
days of the date of filing, the Board is without jurisdicticon to
proceed and the matter must be dismissed.

3. Appellant, in resisting the Motion to Dismiss, argues that
under the circumstances the appeal should be considered to be timely.
To reach such a result the Board would have to either enlarge the
appeal period, move its date of commencement forward or apply the
principle of estoppel against the City.

4. The Board's jurisdiction derives solely from Chapter 90.58

RCW, the Shoreline Management Act (SMA). A well-known and often-cited

ORDER AFFIRMING -
MOTION TO DISMISS

SHB No. 89-1 (4)
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axiom of black letter law is the proposition that administrative
agencies are creatures of the legislature without inherent or
common-law powers and may exercise only those powers conferred either

expressly or by necessary implication. Human Rights Commission v.

Cheney School District, 97 Wn.2d 118, 641 P.2d 163 (1982); State v.

Munson, 23 Wn. App. 522, 597 P.2d 440 (1979).

The SMA expressly provides a 30 day appeal period from a defined
point in time--the date of receipt of a permit by the Department of
Ecology. The question, then, is whether the Shorelines Hearings Board
has authority to extend that period or change that defined point in
time "by necessary implication" under some circumstances.

5. RCW 90.58.140(4) addresses the matter of notice relating to
permits issued under the SMA. That subsection requires publication of
notice for two consecutive weeks and mailing, posting or other means
of notification "deemed appropriate by leocal authorities." The

subsection states:

The notices shall include a statement that any
person desiring to submit written comments
concerning an application, or desiring to receive a
copy of the final order concerning an application as
expeditiously as possible after the issuance of the
order, may submit the comments or requests for order
to the local government within thirty days of the
last date the notice is to be published ... . The
local government shall forward, in a timely manner
following the issuance of an order, a copy ¢of the
order to each person who submits a regquest for the
order.

ORDER AFFIRMING
MOTION TO DISMISS

SHB No. 89-1 {5)
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These notification requirements are stated separately from the
appeal period language of RCW 90.58.180(1). The appeal period is
unambiguously defined as commencing at a date certain. The SMA does
not make the commencement of the appeal period in any way dependent on
the compliance of local goverriment with 1ts notification duties.

Were we to:.conclude that the City had failed in its notification
responsibilities, there is still nothing on the face of the statutory
scheme which would support our changing the "date of filing" or
extending the appeal period.

©. Our review of legislative history leads us to the same

conclusion. In Hamma Hamma v. Shorelines Hearings Board, 85 Wn.2d

441, 536 P.2d 157 178 (1975), the Court sustained an administrative
interpretation which resoclved prior language in the SMA which at one
point spoke of a 30-day appeal period and at another of a 45-day
appeal period. The interpretation was necessary because of ambiguous
and conflicting statutory language. The agency interpretation served
to "f1ll the gaps" in the general statutory scheme.

Hama Hama focused legislative attention on the appeal provisions
of the SMA, but following Hama Hama there remained uncertainty as to
when the appeal period starts to run. RCW 90.58.180(1) then allowed

any person aggrieved to request review within 30 days of receipt of

the final order. This provision made it impossible for any permittee

to know for sure that he could begin construction, because (as in the

ORDER AFFIRMING
MOTION TO DISMISS
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instant case) persons who might feel aggrieved might not receive the
final order until a considerable time after 1ts issuance.

The legislative response was contained in Chapter 51, Laws of
1975-76 2nd Ex. Session. That enactment in the session following the
Hama Hama decision was 1intended to resolve ambiguities and
uncertainties regarding the timing of appeals. It amended the SMA as
follows:

(a) Local governments were given the notification requirements

discussed above.

(b) The term "date of filing" was inserted into the statute and

defined as the date of actual receipt by the Department of

Ecology of a permit ruling.

(c) Construction pursuant to a permit was prohibited until 30

days from the "date of filing."

(d) The date of receipt of the final order by a person aggrieved

was eliminated as the date for commencing the appeal period.

Instead, appeals were made subject to a 30 day period starting on

the "date of filing."

The construction of the statute which appellant seeks would, in
cases like the present one, in effect restore the old scheme where the
appeal period began to run when the aggrieved person received the \\J'
permit. This approach would bring back the very uncertainty which

Chapter 51 was intended to remove.

ORDER AFFIRMING
MOTION TO DISMISS

SHB No. 89-1 (7)
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7. In matters where a citizen wishes to appeal a project
approval, the controversy is not only between the citizen and the
government. There is a third party with interests at stake -- the
project proponent or permittee. The SMA 1s unusual in providing
statutorily for an automatic stay of all construction until the appeal
period has run, 'or 1f an appeal 1s filed, until all review proceedings
before the Shorelines Hearings Board are terminated. RCW 90.58.140(5).1
Thus an appellant, without the necessity for posting a bond or doing
more than making his objections known, can stop a project in its
tracks for a considerable time solely as a procedural matter.

While continuing this built-in delay for development, the
Legislature, we believe, attempted to provide permittees with a bright

line for when the appeal period starts and closes. See generally,

Deschenes v. King County, 83 Wn.2d 714, 521 P.2d 1181 (1974). Thus,

viewing Chapter 51 as a whole, we conclude that it would be contrary
to legislative intent to interpret the statute to make the
commencement of the appeal period dependent on whether the local

government complied with its notification duties.

1 If an appeal is made from the Shorelines Hearings Board to
Superior Court, the proponent of a project approved at every prior
level can begin to build only by securing a court order after
convincing the judge that the construction "would not involve a
significant irreversible damaging of the environment. RCW
90.58.140(5}(b).

ORDER AFFIRMING
MOTION TO DISMISS
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8. At bottom, we see appellant's argument as a request to this
Board to exercise equitable powers through an interpretive approach
akin to estoppel. However, the case law is clear that jurisdiction of
a statutorily created body cannot be created by estoppel. E.g. State

ex rel Pioli v. Higher Education Personnel Board, 16 Wn. App. €642, 558

P.2d 1364 (1976); Rust v. Western Washington State College, 1l Wn.

App. 410, 523 P.2d 204 (1974).
Further, even if equitable principles were applicable to our
jurisdiction, we are convinced that it 1s for a court rather than for

us to say so. See Chaussee v. Snochomish County Council, 38 Wn. App.

630, 689 P.24d 1084 (1984).

Finally we note that estoppel, if called for here, could preclude
the City from asserting the untimeliness of the appeal. However, the
doctrine could not very well be applied against the permittee.
Appellant has not detrimentally relied on anything the permittee has

done or not done.

ORDER AFFIRMING
MOTION TO DISMISS

SHB No. 89-1 ()
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ORDER

We hold that the Request for Review was untimely. The Motion to

Dismiss 1s GRANTED.
p- 4
Done this -lrf, day of 2% , 1989,

SHORELINES HEARINGS BOARD

| W

HARCLD S. ZIMMER Presiding

(D Duflnd

WICK DUFFQBD, Chairman

[See Dissenting Opinion]
JUDITH A. BENDOR, Member

CZi;g;]gZ&z %iiilﬁiﬁb/77L\\“\\\\
NANEY BURN%?Tﬂ‘Member

%{z// 2/ iivrs

GORDON C. CRANDALL, Member

ORDER AFFIRMING
MOTICON TO DISMISS

SHB No. 89-1 (10)



W W ~3 O O e e B s

T - T T T - T - T X T g L S
e T = T S R = T T T T S N T N S

CONCURRING VIEWS

We concur in the dismissal of the case. We believe this is the
legally proper result, reached for the legally appropriate reasons.
However, we do not want the Board's action to send the wrong message
to local governments concerning their notification obligations under
the Shorelines Management Act.

We are aware that here there are technical arguments 1in
justification of the City's failure to advise Mr. Brooks of its
substantial development permit decision. He never explicitly asked
for this particular permit; his lawyer's request did not identify him
as the person interested; the lawyer's request came after the 30 day
period specified in the published notice.

But these are not compelling arguments. Mr. Brocks was a
plaintiff {(represented by the same attorneys) 1in a suit against the
City involving the same development, settled only months in advance of
the filing of the application involved here. He registered his
opposition to this very application both in writing and orally. The
City knew enough to provide his attorney with notice of a hearing on
this application.

Issaquah is not a large town. This is a major project. Mr.
Brooks' interest, repeatedly reasserted, cannot have been unknown.
Looking at the totality of circumstances it is hard to understand how
the City could avoid being aware that Mr. Brooks would want a copy of

this decision. We think the City had a duty to notify Mr. Brooks here
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and that it failed to perform that duty.

Given this conclusion, it is troubling to be told by amicus
curiae (Washington Environmental Council) that the instant failure
represents a widespread problem as to the notification habits of local
governments.

Wnile we agree that this Board is without authority to use equity
in aid of acquiring jurisdiction, we do not believe the Legislature
intended to create notification rights without a remedy. We have no
doubt of the power of a court of general jurisdiction to fashion an
appropriate remedy when failure to notify causes harm within the zone

of interests protected by the SMA.

DATED this f‘fday of ﬂ@d., , 1989.
L)k Dufed

WICK DUFFQRD, Chairman

,/;SU,//E% % zgfza?&%”

GORDCN CRANDAILL

CONCURRING VIEWS
SHB No.89-1 (2)
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BENDOR: DISSENTING OPINION

The Legislature required that the Shoreline Management Act "be
liberally construed to give full effect to the objectives and purposes
for which 1t was enacted." RCW 90.58.900; enacted 1971. The Act is
to be read as a whole, with a careful view to 1ts multiple purposes.

No words are surplusage. The Legislature, in response to Hamma Hamma,

revised the Act in 1976. (Chapter 51, Laws of 1975-76 2nd Ex.
Session. See Attachment.) In so doing, it carefully balanced twin
goals: the need to provide timely notice to allow meaningful citizen
participation in the permit consideration, issuance, and appeal
process, and the need for finality. My colleagues' narrow oplnion
improperly focuses on the latter goal only, unnecessarily wandering in
the fields of equity. In so doing they damage the legislative
intent. Moreover, the result is a dismissal, seriously harming
appellant.
The Legislature determined that government had a mandatory duty

to provide notice of its decision to a requesting party:

Local government shall forward, in a timely

manner following the issuance of an order, a copy

of the order to each person who submits a request

for such order. Section (4), Chapter 51, supra:

RCW 90.58.140(4). _(Emphasis added.)
The statute uses the word "shall."

The word "shall" is unambiguous and presumptively

creates an imperative obligation. Clark v. Horse
Racing Commision, 106 Wn.2d 84, 91, 720 P.2d 831

(1986).

BENDOR - DISSENTING OPINION
SHBE No. 89-1 {1)
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A different legislative 1interpretation would render this notice

requirement meaningless. See, Singleton v. Frost, 108 Wn.2d 723,

729, 742 P.2d 1224 (1987). Local government's strict compliance is
required, because failure to do so potentially Jjeopardizes a
right -- the citizen's appeal. Therefore, until the local government
performs 1ts mandatory duty, the running of the appeal period 1is
tolled. To rule otherwise thwarts the Act's basic goal which
requires local government to provide timely notice to its citizenry.
Two members of the Board conclude that dismissal is unfair, and
exhort a court of general jurisdiction to fashion an appropriate
remedy to undo the harm done to "the zone of interests protected by

the SMA." (Concurring Opinion) I share that optimism.

JUDIZH A. BENDCR, Member

ATTACHMENT

BENDOR - DISSENTING QPINION
SHB No. 89-~1 (2)



Ch 50 WASHINGTON LAWS, 1975-76 2nd Ex Scse.

Section | Section 3 chapter & Laws of 1965 as amended by secuon | chapter
74 Laws of 1969 ex sest and RCW 4399030 arc cach amended to read as
follows

From ume 1o ume. but at least once each four years, the director of motor ve-
hicles shall determine the amount or proportion of moneys paid (0 him as metor
vehicle fuel tax which is tax on manne fuel The director shall make ur authorize
the making of studies surveys or imvesugations 10 assist hum i1n mahking such de-
termination and shall hold one or more public hearings on the findings of such
studies surveys or invesugauons prior 10 mahing his determmauon The studies
survevs, or investigations conducted pursuant 1o this section shall encompass a
period of tweive consecutive months each time. The final deierminauon by the
director shall be impiemented as of the first dav of the calendar month. which
date falls closest to the mid-point of the ume penod for which the studv data
were collected The direclor may delegate his duties and authornty under this sec-
tion 1o one or more persons of the department of motor vehicles if he finds such
delegation necessary and proper to the efficient performance of these duties ((Ex
ceotasprovided-mrREW43-99-168:)) Costs of carrying out the provisions of this
section shall be paid from the manne fuel tax refund account created iIn RCW
43 99 040, upon legislauve appropnation.

NEW SECTION Sec 2. Secuon 9, chapter 5, Laws of 1965, section 2. chapter
140 Laws of 1971 ex sess and RCW 43 99 090 are each hereby repealed

NEW SECTION Sec 3 This 1976 amendatory act 1s necessary for the imme-
diate preservation of the public peace. health and safety. the support of the staie
government and 1ts exisung public insututions, and shall take effect immediately

Passed the House February 17. 1976

Passed the Senate February 13. 1976

Approved by the Governor February 21. 1976

Filed 1n Office of Secretary of State February 21. 1976

CHAPTER 5!

{Subsutute House Bill No 676]
SHORELINES MANAGEMENT——DEVELOPMENT
PERMITS——REVIEW AND APPEALS

AN ACT Relaung to shoreline managemeni amending section 14 chapter 286 Laws of 1971 ex sess
as last amended by secuon 3. chapter 182, Laws of 1975 Ist ex sess and RCW 9058 140 and
amending section 18 chapter 286 Laws of 1971 ex sess as last amended by secuon 4 chapter
182 Laws of 1975 lst ex sess and RCW 9058 {20

Be 1t enacted by the Legislature of the State of Washington

Section } Secuon 14. chapter 286 Laws of 1971 ex sess as last amended by
secuon 3 chapter 182 Laws of 1975 Ist ex sess and RCW 90 58 140 are each
amended 10 read as follows

(1) No development shall be undertaken on the shorelines of the state except
those which are consistent with the policy of this chapier and after adopuon or
approval as approprite. the applicable guidehnes regulations or master program

204 ]

— _ ATTACHMENT _
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WASHINGTON LAWS, 197576 2nd Ex Sess Ch §1

{2} No subsianual developmens shall be undertahen on shorelines of the state
without first obtaining 2 permut from the government enttis having administrause
Junsdiction under this chapter

A permut shall be granted

(a) From June L. 1971 unul such time as an appiicable master program has
become effective. only when the development proposed 1s conusient with (1) The
policy of RCW 90 58 020, and (n) after their adopuon the :uidehnes and regula-
tions of the department and (in) so far as can bhe ascertained the master program
being developed for the area({—imtie-cvem-tiredepartmert-reottheermrmomthat

T REW-34-56820-or v otherwmsenotzathonzed-by—thr—~ecthom—thedepartmremt

- - [~
t T T )

{b) After adopuion or approval as appropnate. by the department of an apph-
cable master program only when the development proposed s consistent with the
applicable master program and the ((pohey—of REW—56-56-020)) provisions of
chapter 90 58 RCW

(3) Local government shall establish a program. consistent with rules adopted
by the department, for the admimistration and enforcement of the permut system

provided 1n this section ((Amy—such—systermsiramrmchrderrequmremmem—that—zit
provided—forapphcations—for—wastedrsposatpermits—{ormew—operatons—aneTT

11 Fy

REW-50-48-178)) The administration of the system so established shali be per-
formed exclusivelv by local government.

{4) Loca!l government shall reowire nonfication of the publie of all apphcauons
for permuts governed by any permit svsiem established pursuant 10 subsection (3)
of thus secuon bv easunng that

(a) A nouce of such an applicaton 1s published at least once a weeh on the
same dav of the week for two consecutive weeks 1n a legal newspaper of general
circulation within the area in which the deveiopment 15 proposed and

(b) Aaditional notice of such an applicaton is given by at least ane of the fol-
lowing methods

(1) Maiing of the notice to the latest recorded real property owners as shown
bv the records of the countv assessor within at least three hunared feet of the
boundarv of the property upon which the substanual development 1s proposed

(1) Postng of the notice 1n a conspicuous manner on the property upon which
the project 1s lo be constructed or

(i11) Anv other manne- deemed appropriate bv local authornities to accomplish
the objectives of reasonable nouce o adjacent landowners ana the public

Such notces shall include a staiement that anv person desiring to submit
Wwritlen comments concerming an apphcation or desinng 1o receive a Lopy of the
final order concerning an applicaton as expeditioushy as possible afler the 13su-
ance of the arder mav submit such comments or such requests {or orders 10 the
local government within thirty davs of the fast date the nouce 1= 10 be pubhivhed
pursuant to subsection (a) of thic subsection Local eorernment shall forward tn a
umely manner following the 1ssuance of an order a copy of the order to each
pe-son who submits a request for such order

§205
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Ch. 51 WASHINGTON LAWS, 1975-76 2nd Ex. Secss.

If a heanng ts to be held on an applicaton nouces of such a heanng shall in-
clude a statement that any person mav submit oral or wrniten comments on an
appncation al such hearing

(3) Such system shall include provisions to assure that construcuion pursuant
to a permit will not begin or be authonzed unul ({fertv=five)) thirtv days from the
date ((O'F%m'lmrpm'r:}—b'v—ﬁ?c—bcaf—zmm)) the final order was filed as pro-
vided 1n subsection (6) of this section or{{—exeeptirthecaseorany-permrtssued
to—the—state—ot—Yrosimetor—department—of hrghways—for—the—constructron—and
modtircrtromrof—the-SR—90-~96)brrdges—acrosstake—Washigtom)) unul all re-
view proceadings are terminated if such proceedings were mitiated within {(forty=
frve)) thirty days from the date of ((finxt-approvat-bythetocxgovernment)) filing
as dcﬁncd in subsection (6) of this section excepl as follows

ta) In the case of anvy permut issued 1o the state of Washingion. department of
h:phwavs for the construction and modificaton of the SR 90 (1-90) brnidges across
Lake Washington. such construction mav begin after thirtv davs from the date of
filing,

(b) If a permt 1s granted bv the local government and (1) the granung of the
permit 1s appeajed to the shorehines heanngs board within thirty davs of the date
of filing. (u) the heanngs board approves the grantuing of the permit bv the local
government or approves a poruon of the substarual development for which the
local government issued the permut. and (1) an appeal tor judicial review of the
hearings board decision 15 filed pursuani to the provisions of chapter 34 04 RCW
the permittee mas request. within ten davs of the fihng of the appeal with the
court_a hearning before the court to determine whether consirucion mav begin
pursuant to the permit approved by the heanngs board or 10 a revised permit is-
sued pursuant to the order of the hearings board If at the conclusion of the
heanng the court finds that construction pursuant to such a permit would not in-
volve a significamt, irreversible damaging of the environment, the court mav atlow
the permuttee to begin such construction pursuant to the approved or revised per-
mit as the court deems appropriate The court mayv require the permitiee o post
bonds m the name of the local government that issued the permit. sufficient wo
remove the substantial development or to restore the environment if the permtt 1s
ultimatelv disapproved bv the courts. or to aiter the substanual development 1f
such alierauon 1s vlumately ordered by the couns PROVIDED That consiruc-
tion pursuant to a permul revised at the direction of the heanngs board may begin
onlv on that poruon of the substanual development for which the local govern-
ment had oneinally 1ssued the permit and construction pursuant to such a revised
permit on other poruons of the substanuai development may not begin unui after
all review proceedings are terminated In such a heaning before the court the
burden of proving whether such construcuon mav involve significant irreversible
damage 10 the environmeat and demonsiraung whether such constructuon would
or would not be appropriate shall be on the appeilant

(¢} 1f a permmut 1s granted by the local government and the granung of the per-
mut 1s appealed directly 10 the supenor court for judicial review pursuant to the
proviso in RCW 90 38 180(1) as now or heresfier amended the permitiee mav re-
quest the court to remand the appeai to the shorehines hearings board in witch
case the appeal shall be so remanded and consiruction pursuant to such a permit

ot R P =~




WASHINGTON LAWS, 1975-76 Ind Ex. Sess Ch. 51

shall be governed by the provisions of subsection (b} of this subsection or mas
otherwise bemn afler review proceedings before the hearings board are terminated
if judicial review 1s not therearter requested pursuant to the provisions of chapter
3404 RCW

If a permittee begins construction pursuant ta subsections {a) (b1 or (¢} of this
subsecuon such consiruction shall begin at the permitiee’s own nish If as a result
of judicial review the courts order the removal of anv poruon of the construction
of the resiorauon of anv poruon of the environment involved or reauire the alter-
auion of anv poruon of a subsianual development constructed pursuant to a per-
mit the permittee shall be barred from recovening damages or costs involved n
adhenne to such reauirements from the local government that granted the permit
the heanngs board or anv appellant or intervener

((€57)) (6) Any ruling on an apphcauon for a permet under acthorttv of this
section. whether 1t be an approval or a denial. shall. concurrently with the trans-
mittal of the ruling to the apphcant, be filed with the department and the attorney
general "Date of filing" as used herein shail mean the date of actual receipt bv
the department The department shall nouiv in wnung the local povernment and
the applicant of the date of filing

((¢67)) (1) Applicants for permuts under this secuon shail have the burden of
proving that a proposed substantial development 15 consistent with the cntena
which must be met before a permit 1s granted In any review of the granting or
demal of an application for a permit as provided in RCW 90 58 180 (1} and (2) as
now or hereafter amended the person requesting the review shall have the burden
of proof

((6) (8) Any perrmt may _after a hearing with adequate notice to the permit-
tee and the public be rescinded by the 1ssuing authonty upon the finding that a
permittee has not comphed with conditions of 2 permuit In the event the depart-
ment 1s of the opimion that such noncompliance exists the department ({(srray—ap~
pextwrtimmrthrtydavsto-the-heanmes-boardforrreserssromrof sucrpermmtupon))
shall provide written notice to the local government and the permuttee If the de-
partment 1s of the optnion that such noncompliance continues to extst thirty davs
after the date of the notice. and the local government has tahen no acuon to re-
scind the permit. the department mav petibon the heannes board for a rescissian
of such permit upon wnliten nouce of such petiion to the local government and
the permitiee. PROVIDED 1hat the requesi by the department is made io the
heanngs board within fifleen davs of the terminanion of the thirtv dav nonce to
the local government

((€6%)) (9) The holder of a cerufication from the governor pursuant to chapier
80 50 RCW shall not be required to obtain a permut under this section

((£93)) (10) No permt shall be required for any development on shorelines of
the state included within a preliminary or final plat approved by the applicable
state agency or local government prior to Apnil 1 1971 1f

(a} The final plat was approved after Apnl 13. 1961 or the preliminary pla
was approved afier Apnl 30 1969%((:)). or i

(b) (1) Sales of lots to purchasers with reference to the plat or substanual de-
velopment ncident 1o platung or required by the plat occurred prior 10 Apni |
1971 and
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{({te)} (1) The development to be made without a permit meets all require-
ments of the applicable state agency oc local government. other than requirements
imposed pursuant to this chapter. and

() () The development does not involve construction of buildings or in-
volves construcuion on wetlands of buildings 10 serve only as communety social or
recreauonal facilities for the use of owners of platted lots and the buiidings do not
exceed a height of thirty-five feet above average grade level and

((fc3)) (1v) The development 1s completed within two vears after the effective
date of this chapter

(((H9)) (11) The apphicable state agency or local government 15 authonzed to
approve a final plat with respect to shorelines of the state included within a pre-
hmnary plat approved afier Apnt 30 1969, and prior 10 Apni 1 1971 PROVID-
ED That any subsianuial development within the platted shorelines of the state 15
authorized by a2 permit granted pursuant to this section. or does not require a
permit as provided in subsection ((€39)) 1o of this section. or does not require a
permit because of substanual development occurred prior 1o June I [971

((€tH)) (12) Any permu for a varniance or a conditional use by local govern-
men{ under approved master programs must be submitted to the department for
its approval or disapproval

Sec 2. Section 18. chapter 286, Laws of 1971 ex sess as last amended by sec-
uon 4. chapter 182 Laws of 1975 Ist ex sess and RCW 9058 180 are each
amended to read as follows

(1) Any person aggrieved by the granung ((or)), denying_or resunding of a
permit on shorelines of the state((;orresermdrmz—xpermnmt)) pursuant to RCW 90-
.58 140 as now or hereafter amended may seek review from the shorelines hearings
board by fiing a request for the same within thirty days of ((receptofthe—fima
order)) the date of filing as defined 1in RCW 90 58 [40(6) as now or hereafter
amended

Concurrently with the filing of any request for review with the board as pro-
vided 1n this secuon pertaining to a final order of a local government, the reques-
tor shall file a copy of his request with the department and the autorney general If
it appears to the department or the attorney general that the requestor has vahd
reasons 10 seek review. either the depariment or the atiorney general may cerufy
the request within thirty days after its receipt to the shorelines hearings board fol-
lowing which the board shall then but not otherwise, review the maruter covered
by the requestor PROVIDED That the failure 1o obtain such cerufication shall
not preciude the requestor from obtaimng a review 1n the supertor court under
any night to review otherwise available tmrcqucsmr The depariment and the
atlorney general may intervene to protect the public interest and insure that the
prouisions of this chapter are complied with at any tme within ((torty=Tve)) fif-
teen days from the date of the ((ﬂ*m*—cf—wm'd—mc\—bw—rhmq-wn receipt by
the departmeni or the attorney general of a copy of the request for review View fled
pursuant 1o this secton The shoreltnes heartngs board shail iniuallv schesule re-
view proceedings on such requests for review without resard as ¢ wiether cuch
requests have or have not been cerufied or as to whether the penod for the de-
partment or the attornéy general Lo intervene has or has not expred unless such
review s Lo hemn within thirty dasvs of such scheduling If at the end of the thirn
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dav penod for certification nerther the denariment nor the attorney general has
certified a requesi for review the hearings board shall remave the reguest from 1
review schedule i

(2) The department or the attorney general may obtamn review of anv final or-
der graniing a permit or granung or denving an applicatron for a permut 1ssued by
a local government by filing a wnitten request wuth the shorelines ((zppeat<)) hear-
ings board and the appropriate local government within ({fortritre)) thirty dass
from the date the final order was filed as provided in ((subsertomtSrot)} RCW
90 58 140(6} as now or herealter amended

(3) The review proceedings authonized in subsections (1) and (2) ol thrs secuon
are subject to the provisions of chapter 34 04 RCW pertaiming to procedures in
contested cases Judicial review of such proceedings of the shorelines heartngs
board may be had as provided in chapter 34 04 RCW

{4) Local government may appeal to the shoreitnes hearings board any rujes
regulations. guidehnes. designations, or master programs for shorelines of the state
adopted or approved by the department within thirty days of the date of the ad-
opuon or approval The board shall make a final decision within sixty days foi-
lowing the hearing held thereon

(a} In an appeal relaung to a master program for sharelines, the board after
full consideration of the positions of the local government and the depariment
shall determine the vahdity of the master program If the board determines that
said program

(1) Is clearly erroneous in hight of the pohey of this chapter or

{n) Consututes an implementation of this chapter in violauon of constitutional
or statutory provisions, or

(e} !s arbutrary and caprictous, or

(iv) Was developed without fully considering and evaluaung all proposed
master p-r_ogramS submitied 1o the department by the local government or

(v} Was not adopted tn accordance with rcqmrcd proccdum
the board shall enter a final decision declaning the program invalid remanding the
master program to the depariment with a statement of the reasons in support of
the determination and directing the department to adopt after a thorough con-
sultavon with the affected local government, a new master program Unless the
board makes one or more of the determinations as heremnbefore provided, the
board shall find the master program to be valid and enter a firal decision to that
effect

(b) In an appeal relaung 10 a master program for shorelines of siate-wide sig-
mificance the board shall approve the master program adopied by the department
unless a local government shall by clear and convincing evidence and argument
persuade the board that the mastier program approved by the department is tn-
consisient with the policy of RCW 90 58 020 and the applicable gwachines

{c) In an appeal relatng 1o rules regulations guidehnes master programs of
state-wide significance and designauons. the standard of review provided an
RCW 34 04 070 shall apply

(5) Rules, regulatons, designations muster programs, and gudelines shall be
subject 10 review in supenor court. if authocized pursuant to RCW 34 04 070
PROVIDED. That no review shall be granted by a supenor court on péutian
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from a local government unless the local government shall first have obtained re-
view under subsecuon (4) of this section and the petition for court review 1s filed

within three months after the date of final dectsion by the shorelines heanngs
board

Passed the House January 30 1976

Passed the Senate Februany 13 1976

Approved by the Governor February 21 1976

Filed in Office of Secretary of State February 21, 1976
LS

CHAPTER 52

[House Bill No 1237]
PUBLIC ASSISTANCE——ALTERNATE
LIVING ARRANGEMENTS——LICENSING

AN ACT Relaung to ald age assistance. amending section 1, chapier i 72, Laws of 1969 ex sess and
RCW 74 08 044

Be 1t enacted by the Legislature of the State of Washington

Secuon 1. Section 11, chapter 172, Laws of 1969 ex sess and RCW 74 08 044
are each amended to read as follows.

The department 15 authonzed to promulgate rules and regulations establishing
eligibility for alternate living arrangements. and heense the same mcluding mini-
mum standards of care, based upon need for personal care and supervision be-
yond the level of board and room only, but less than the level of care required in
a hospital or a skilled nursing home as defined in the federal social secunity act

Passed the House January 20 1976

Passed the Senate February 13, 1976

Approved by the Governor Februan 21. 1976

Filed in Office of Secretary of State February 21, 1976

CHAPTER 53

[House Bill No 129i]
SCHOOL BUSES——LENGTH
OPERATION LIMITATIONS

AN ACT Relating 10 motor vehicles and amending section 46 44 030 chapler 12 Laws of 196] as last
amended by secuon 2, chapter 76. Laws of [974 ex sess and RCW 46 44 030

Be 1t enacted by the Legislature of the State of Washington

Secuon 1 Section 46 44 030 chapter 12 Laws of 1961 as last amended by
secuon 2, chapier 76. Laws of 1974 ex sess and RCW 46 44 030 are each amend-
ed to read as follows

It 15 uniawful for any person to operate upon the public highways of this state
any vehicle other than a municipal transit vehicle having an overall length. with or
without load. 1n excess of thirty-five feet({=exeept)) PROVIDED That an auto
stage or school bus shall not exceed an overall length inclusive of front and rear
bumpers, of forty feei{(—but)) PROVIDED FURTHER That any such school

[210]






